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Regulating Tobacco Marketing: A “Commercial Speech”
Factsheet for State and Local Governments

On June 22, 2009, President Barack Obama signed into law the Family Smoking Prevention and Tobacco
Control Act, giving the U.S. Food and Drug Administration (FDA) comprehensive authority to regulate the
manufacturing, marketing, and sale of tobacco products. The new law represents the most sweeping action
taken to date to reduce what remains the leading preventable cause of death in the United States.

To give you a brief overview of the potential ways in which state and local regulation of tobacco product
marketing and promotion might be limited by the provisions of the Federal Cigarette Labeling and Advertising
Act or the First Amendment to the U.S. Constitution, the Tobacco Control Legal Consortium, a collabora-
tive network of legal centers, has prepared this fact sheet discussing the key considerations and listing some

drafting tips.

What can state and local governments do to curb tobacco marketing?

While the Family Smoking Prevention and Tobacco
Control Act of 2009 (the “FDA law”’) makes it easier
for state and local governments to restrict tobacco
marketing, the law does not leave the gates wide open
to pass any kind of tobacco marketing restriction.
The Federal Cigarette Labeling and Advertising Act
(FCLAA)? and the First Amendment to the U.S.
Constitution still place limits on local and state
communities’ ability to pass such laws.* Where new
laws restricting the advertising and promotion of
tobacco products are adopted, tobacco manufacturers
or retailers might file a lawsuit challenging the legality
of any such law, on the basis that the law violates the
FCLAA or the First Amendment.

A lawsuit does not necessarily mean a new law will
be overturned, however. There are ways to draft
laws affecting tobacco marketing so that they will
be in the best possible position to withstand a legal
challenge. This fact sheet briefly describes how courts
analyze different kinds of laws restricting marketing
and offers guidelines for tailoring new laws to meet
the requirements of both the FCLAA and the First
Amendment. For more detailed information, see
Regulating Tobacco Marketing: “Commercial Speech”
Guidelines for State and Local Governments.

The First Hurdle: The FCLAA

The FCLAA is the federal law requiring the Surgeon
General’s warning on cigarette products and

advertising.* Before it was amended by the FDA law
in 2009, the FCLAA also preempted state or local
laws relating to cigarette advertising if such laws were
based on health-related concerns.’ As amended by the
new FDA law, the FCLAA now allows state or local
governments to impose “specific bans or restrictions
on the time, place, and manner, but not content, of
the advertising or promotion of any cigarettes.”® What
do these terms mean?

e Time: The time of day or days of the week
that certain activity can take place. Example:
prohibiting tobacco advertising a certain number
of days before an event.

* Place: Where advertisements may be placed.
Example: prohibiting ads within ten feet of the
point of sale.

* Manner: What types of tobacco marketing
may be used. Example: banning freestanding
tobacco displays or “powerwalls” (large displays
of tobacco packages grouped together).

* But not content: Although a state, county, or city
may create some restrictions on where, when,
or how ads are placed, it cannot tell tobacco
companies what may be contained within the
ads.

Note that the FCLAA only regulates cigarette
promotions, so restrictions on ads or promotions
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for other kinds of tobacco, such as smokeless tobacco
or cigars, are not affected by the law.

If a proposed state or local law regulates only the
time, place, or manner of cigarette promotions but not
the content, or if the law applies to forms of tobacco
other than cigarettes, then the FCLAA probably is not
a barrier. However, any law that changes or requires
additional warnings on cigarette packages, or places
restrictions on what cigarette advertising may contain,
would be preempted by the FCLAA and should not
be pursued.

The Second Hurdle: The First Amendment

Even if a proposed law seems safe from FCLAA
preemption, it may still face another legal hurdle:
the First Amendment. How can state and local
governments determine whether the restrictions
on tobacco promotions they want to pass are
constitutional? This fact sheet assumes that the speech
being restricted by a state or local government is
commercial speech,” which is by definition related
to the speaker’s economic interests and can take the
form of advertising, branding, logos, banners, and
so on.?

How would a court determine whether the law is
constitutional?

When courts evaluate whether a law violates the
U.S. Constitution, they look to previous cases for
guidance. Over the years the Supreme Court has
established tests to help determine whether the First
Amendment’s speech protections are being violated;
different tests are applied depending on what kind of
speech the court determines is being regulated. The
First Amendment free speech tests usually consist
of several components, often called prongs—the law
must pass the first prong before moving on to the
second, and so on. If the law being challenged meets
each prong’s requirement, then it is “constitutional.”
If the law fails to meet any prong’s requirement, it
is “unconstitutional” because it violates the First
Amendment and is therefore invalid.

There are several ways in which state or local
governments might pass laws affecting commercial
speech. Some types of laws are difficult to defend,
while others are more easily defended. Determining
which of the following categories a proposed law falls
into will inform which test should be applied to a law

and will help to ensure that the law is drafted to best
withstand First Amendment scrutiny.

1. Restrictions on commercial speech, such as a ban on
in-store tobacco ads

When faced with a challenge to a law limiting or
banning commercial speech, the court usually applies
the Central Hudson test,” and asks the following
questions:

First: Is the speech false, deceptive, or promoting
illegal activities?

Second: Is the law justified by a substantial
governmental interest?

Third: Does the law directly and materially advance
the governmental interest?

Fourth: Is there a reasonable fit between the goal
and the means chosen to accomplish the goal?'’

The Central Hudson test is a difficult one for a law to
pass. Courts primarily focus on the third and fourth
prongs of this test. In most cases, the Supreme Court
has found that the restriction did not meet one or
both of those prongs.'' Only governments with the
resources to defend their laws in court should enact
a law restricting commercial speech. Please see the
chart on page 0 for some tips on how to craft a law
to best meet the Central Hudson test.

2. Compelled factual statements, such as a law requiring
a point-of-purchase ad stating “Smoking causes lung
cancer”

If a law requires that a factual statement (such as a
health warning) be posted—for example, at a retail
outlet—the court would apply a test based on a case
called Zauderer,"> and would ask:

First: s the statement strictly factual?

Second: Is the factual disclosure requirement not
controversial (accurate)?'?

Third: Is the factual disclosure reasonably related to
a legitimate governmental interest (particularly if the
interest is in preventing consumer deception)?'*

If these three prongs are met, then a court would
probably hold that the law is consistent with the First
Amendment."
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3. Compelled opinion statements, such as a law
requiring a point-of-purchase ad stating “Smoking
isn’t cool”

A new law might require speech that, instead of being a
mere factual statement as described above, constitutes
an opinion statement with which the speaker (usually
a manufacturer or a retailer) disagrees. This is an
example of compelled opinion speech. 1f the court
determines that the required speech constitutes an
opinion statement, it can choose to apply one of two
tests: the Central Hudson test described above, or a
tougher test known as “strict scrutiny.”!® (Which test
the court would apply is uncertain because this issue
has never come before the U.S. Supreme Court.)

The strict scrutiny test is the hardest test for any law
restricting speech to pass. It asks:

First: Is the requirement justified by a compelling
governmental interest?

Second: Is the requirement the least restrictive
means for achieving that interest?'’

It is unlikely that a compelled opinion statement
such as “Smoking isn’t cool” would survive a First
Amendment challenge if the strict scrutiny test is
applied, because compelling an opinion statement
would probably not be considered the least speech-
restrictive means to reduce tobacco use.

4. Compelled speech identified as being from the
government, such as the Surgeon General’'s warning
on tobacco packages

Government speech is speech that a law requires a
private business to make, and clearly indicates that the
government is doing the talking, not the company.'s
Although the government requires that cigarette
manufacturers print the statement “SURGEON
GENERALS WARNING: Cigarette Smoke Contains
Carbon Monoxide” on cigarette packages, the public can
tell that the warning is from the Surgeon General, not the
tobacco companies. It is worth noting that even opinion
statements such as “Smoking isn’t cool” can be required
if it is clear that the government is speaking.'

Government speech typically does not trigger First
Amendment review, which means that there is no test
that would be applied and the court is more likely
to uphold the law.?’ It is important to note that the
government cannot create so much of its own speech

that it “drowns out” all other speech.?! For example,
the government could not require a health warning
about tobacco use to occupy the entire storefront
windows of tobacco retailers so that no other signs
could be posted there.

5. Compelled or restricted conduct (vs. speech),
such as a ban on self-service tobacco displays or a
requirement that tobacco packages to be shelved so
the tax stamp is visible

If the purpose of the law is to regulate some conduct
other than speech but the law incidentally restricts
speech, the First Amendment provides a certain
amount of protection. For the law to be most
defensible in court, the restriction on speech must not
be the goal of the law. Why the law was enacted is the
key to determining whether the conduct is protected
by the First Amendment. If a court determines that
the law is not aiming to restrict speech but only
incidentally regulates it, and that the conduct being
restricted by the law is expressive, it applies the O’ Brien
test?? and asks:

First: Does the government have the authority to
pass the law?

Second: Does the restriction further a substantial
governmental interest?

Third: Is the restriction unrelated to the suppression
of free expression?

Fourth: Is the incidental restriction on First
Amendment freedoms not broader than necessary
to achieve the government’s interest, even if there
is a less speech-restrictive alternative?

The O’Brien test is easier to pass than the Central
Hudson and strict scrutiny tests. If there is sufficient
evidence to meet the last two prongs of the test, then
a law is likely to be upheld.

The following chart may be useful when drafting state
or local laws that restrict the advertising or promotion
of tobacco products and that are likely to pass the
FCLAA hurdle. It offers guidance on which test would
be applied to a new law challenged in court, and it can
be used to help draft the strongest law possible. For
more information on the legal analyses summarized
in this fact sheet, see Regulating Tobacco Marketing:
“Commercial Speech” Guidelines for State and Local
Governments.
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Family Smoking Prevention and Tobacco Control Act, Pub. L. No. 111-31, 123 Stat. 1776 (codified, in relevant part,
at 15 U.S.C.A. §§ 1333-34 and 21 U.S.C.A. § 301 et seq. (West 2010)). The Act has been challenged in court (Com-
monwealth Brands v. United States, No. 1:09-CV-117-M, 2010 WL 65013 (W.D.Ky. Jan. 5, 2010)), but this publication
assumes that all provisions of the Act are being enforced.

15 U.S.C.A. § 1331 et seq. (West 2010).

Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 565-66 (2001).
15 U.S.C.A. § 1334(a).

15 U.S.C.A. § 1334(b).

15 U.S.C.A. § 1334(0).

Not all speech made by a business is commercial speech, however. For example, a business’s statement supporting
a particular political candidate is speech, but is considered political speech rather than commercial speech, even
though it is made by a business. Political speech would get full First Amendment protection.

Cent. Hudson Gas & Elec. Corp. v. Pub. Serv. Comm’n of New York, 447 U.S. 557, 561 (1980) (defining commercial
speech as “expression related solely to the economic interests of the speaker and its audience”).

Id.

The court might instead ask “Does the law restrict the least possible amount of speech necessary to achieve its
goal?” In one case, the Supreme Court used the “reasonable fit” standard. Bd. of Trustees of the State Univ. of
New York v. Fox, 492 U.S. 469, 480 (1989). In a later case, the Court applied this tougher “least restrictive means”
standard. Thompson v. W. States Med. Ctr., 535 U.S. 357 (2002). As a result, it is not entirely clear which of the two
standards a court would apply.

E.g., Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 561-67 (2001).
Zauderer v. Office of Disciplinary Counsel of Supreme Court of Ohio, 471 U.S. 626 (1985).
Id. at 651.

Id. Zauderer was about a challenge to a law aimed at eliminating consumer deception. The First Circuit, in Pharm.
Care Mgmt. Ass'n v. Rowe, 429 F.3d 294, 310 (1st Cir. 2005), and the Second Circuit, in Nat'l Elec. Mfrs. Ass'n v. Sor-
rell, 272 F.3d 104, 115 (2d Cir. 2001), have since held that Zauderer is not limited to laws trying to prevent decep-
tion, although the issue is not fully resolved. Zauderer did not indicate what, if any, other governmental interests
besides deception might justify a law requiring a factual disclosure.

Zauderer, 471 U.S. at 651.

Strict scrutiny, the hardest test for a law restricting speech to pass, is the test usually applied to non-commercial,
private speech, such as political or religious speech. Commercial speech is usually given less protection by the courts.

Sable Commc’'n of Cal., Inc. v. EC.C., 492 U.S. 115, 126 (1989).

See Capitol Square Review and Advisory Bd. v. Pinette, 515 U.S. 753, 766 (1995) (holding that if symbolic private
speech and symbolic government speech are in close physical proximity, the private message does not become gov-
ernment speech if the government has not “fostered or encouraged” any mistake in the source of the message);
see also Rosenberger v. Rector and Visitors of Univ. of Virginia, 515 U.S. 819, 841 (1995) (holding that a program
designed to facilitate private speech through a school newspaper did not constitute government speech because
the University did not “foster or encourage” any mistaken impression that the student newspaper speaks for the
University, and the University took great pains to disassociate itself from the private speech).

See Johanns v. Livestock Mktg. Ass'n, 544 U.S. 559, 561 (2005) (holding that it is government speech when the
Secretary of Agriculture provides the overarching message); see also Bd. of Regents of Univ. of Wisconsin Sys. v.
Southworth, 529 U.S. 217, 235 (2000) (“When the government speaks, for instance to promote its own policies or to
advance a particular idea, it is, in the end, accountable to the electorate and the political process for its advocacy. If
the citizenry objects, newly elected officials later could espouse some different or contrary position.”).

Pleasant Grove City v. Summum, ___ U.S. __, 129 S.Ct. 1125, 1131 (2009) (“The Free Speech Clause restricts govern-
ment regulation of private speech; it does not regulate government speech.”).

See Columbia Broad. Sys., Inc. v. Democratic Nat. Comm., 412 U.S. 94, 151, 156 (1973) (“The sturdy people who
fashioned the First Amendment would be shocked at that intrusion of Government into a field which in this Nation
has been reserved for individuals.” “The First Amendment is written in terms that are absolute. Its command is that
‘Congress shall make no law . . . abridging the freedom of speech ... ."").

Tenafly Eruv Ass'n, Inc. v. Borough of Tenafly, 309 F.3d 144, 158 (3d Cir. 2002). The Central Hudson test would be ap-
plied if the law was directly regulating speech. See above for details.
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About the Tobacco Control Legal Consortium

The Tobacco Control Legal Consortium is a network of legal programs
supporting tobacco control policy change throughout the United
States. Drawing on the expertise of its collaborating legal centers, the
Consortium works to assist communities with urgent legal needs and to
increase the legal resources available to the tobacco control movement.
The Consortium’s coordinating office, located at Wiliam Mitchell
College of Law in St. Paul, Minnesota, fields requests for legal technical
assistance and coordinates the delivery of services by the collaborating
legal resource centers. Our legal technical assistance includes help with
legislative drafting; legal research, analysis and strategy; training and
presentations; preparation of friend-of-the-court legal briefs; and litigation
support.

Tobacco Control
Legal Consortium

875 Summit Avenue . St. Paul, Minnesota 55105
www.tclconline.org . tobaccolaw@wmitchell.edu . 651.290.7506




<<
  /ASCII85EncodePages false
  /AllowTransparency false
  /AutoPositionEPSFiles true
  /AutoRotatePages /All
  /Binding /Left
  /CalGrayProfile (Dot Gain 20%)
  /CalRGBProfile (sRGB IEC61966-2.1)
  /CalCMYKProfile (U.S. Web Coated \050SWOP\051 v2)
  /sRGBProfile (sRGB IEC61966-2.1)
  /CannotEmbedFontPolicy /Warning
  /CompatibilityLevel 1.4
  /CompressObjects /Tags
  /CompressPages true
  /ConvertImagesToIndexed true
  /PassThroughJPEGImages true
  /CreateJDFFile false
  /CreateJobTicket false
  /DefaultRenderingIntent /Default
  /DetectBlends true
  /DetectCurves 0.0000
  /ColorConversionStrategy /LeaveColorUnchanged
  /DoThumbnails false
  /EmbedAllFonts true
  /EmbedOpenType false
  /ParseICCProfilesInComments true
  /EmbedJobOptions true
  /DSCReportingLevel 0
  /EmitDSCWarnings false
  /EndPage -1
  /ImageMemory 1048576
  /LockDistillerParams false
  /MaxSubsetPct 100
  /Optimize true
  /OPM 1
  /ParseDSCComments true
  /ParseDSCCommentsForDocInfo true
  /PreserveCopyPage true
  /PreserveDICMYKValues true
  /PreserveEPSInfo true
  /PreserveFlatness true
  /PreserveHalftoneInfo false
  /PreserveOPIComments false
  /PreserveOverprintSettings true
  /StartPage 1
  /SubsetFonts true
  /TransferFunctionInfo /Apply
  /UCRandBGInfo /Preserve
  /UsePrologue false
  /ColorSettingsFile ()
  /AlwaysEmbed [ true
  ]
  /NeverEmbed [ true
  ]
  /AntiAliasColorImages false
  /CropColorImages true
  /ColorImageMinResolution 300
  /ColorImageMinResolutionPolicy /OK
  /DownsampleColorImages true
  /ColorImageDownsampleType /Bicubic
  /ColorImageResolution 300
  /ColorImageDepth -1
  /ColorImageMinDownsampleDepth 1
  /ColorImageDownsampleThreshold 1.50000
  /EncodeColorImages true
  /ColorImageFilter /DCTEncode
  /AutoFilterColorImages true
  /ColorImageAutoFilterStrategy /JPEG
  /ColorACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /ColorImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000ColorACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000ColorImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasGrayImages false
  /CropGrayImages true
  /GrayImageMinResolution 300
  /GrayImageMinResolutionPolicy /OK
  /DownsampleGrayImages true
  /GrayImageDownsampleType /Bicubic
  /GrayImageResolution 300
  /GrayImageDepth -1
  /GrayImageMinDownsampleDepth 2
  /GrayImageDownsampleThreshold 1.50000
  /EncodeGrayImages true
  /GrayImageFilter /DCTEncode
  /AutoFilterGrayImages true
  /GrayImageAutoFilterStrategy /JPEG
  /GrayACSImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /GrayImageDict <<
    /QFactor 0.15
    /HSamples [1 1 1 1] /VSamples [1 1 1 1]
  >>
  /JPEG2000GrayACSImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /JPEG2000GrayImageDict <<
    /TileWidth 256
    /TileHeight 256
    /Quality 30
  >>
  /AntiAliasMonoImages false
  /CropMonoImages true
  /MonoImageMinResolution 1200
  /MonoImageMinResolutionPolicy /OK
  /DownsampleMonoImages true
  /MonoImageDownsampleType /Bicubic
  /MonoImageResolution 1200
  /MonoImageDepth -1
  /MonoImageDownsampleThreshold 1.50000
  /EncodeMonoImages true
  /MonoImageFilter /CCITTFaxEncode
  /MonoImageDict <<
    /K -1
  >>
  /AllowPSXObjects false
  /CheckCompliance [
    /None
  ]
  /PDFX1aCheck false
  /PDFX3Check false
  /PDFXCompliantPDFOnly false
  /PDFXNoTrimBoxError true
  /PDFXTrimBoxToMediaBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXSetBleedBoxToMediaBox true
  /PDFXBleedBoxToTrimBoxOffset [
    0.00000
    0.00000
    0.00000
    0.00000
  ]
  /PDFXOutputIntentProfile ()
  /PDFXOutputConditionIdentifier ()
  /PDFXOutputCondition ()
  /PDFXRegistryName ()
  /PDFXTrapped /False

  /Description <<
    /CHS <FEFF4f7f75288fd94e9b8bbe5b9a521b5efa7684002000500044004600206587686353ef901a8fc7684c976262535370673a548c002000700072006f006f00660065007200208fdb884c9ad88d2891cf62535370300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c676562535f00521b5efa768400200050004400460020658768633002>
    /CHT <FEFF4f7f752890194e9b8a2d7f6e5efa7acb7684002000410064006f006200650020005000440046002065874ef653ef5728684c9762537088686a5f548c002000700072006f006f00660065007200204e0a73725f979ad854c18cea7684521753706548679c300260a853ef4ee54f7f75280020004100630072006f0062006100740020548c002000410064006f00620065002000520065006100640065007200200035002e003000204ee553ca66f49ad87248672c4f86958b555f5df25efa7acb76840020005000440046002065874ef63002>
    /DAN <>
    /DEU <>
    /ESP <>
    /FRA <>
    /ITA <>
    /JPN <>
    /KOR <FEFFc7740020c124c815c7440020c0acc6a9d558c5ec0020b370c2a4d06cd0d10020d504b9b0d1300020bc0f0020ad50c815ae30c5d0c11c0020ace0d488c9c8b85c0020c778c1c4d560002000410064006f0062006500200050004400460020bb38c11cb97c0020c791c131d569b2c8b2e4002e0020c774b807ac8c0020c791c131b41c00200050004400460020bb38c11cb2940020004100630072006f0062006100740020bc0f002000410064006f00620065002000520065006100640065007200200035002e00300020c774c0c1c5d0c11c0020c5f40020c2180020c788c2b5b2c8b2e4002e>
    /NLD (Gebruik deze instellingen om Adobe PDF-documenten te maken voor kwaliteitsafdrukken op desktopprinters en proofers. De gemaakte PDF-documenten kunnen worden geopend met Acrobat en Adobe Reader 5.0 en hoger.)
    /NOR <>
    /PTB <>
    /SUO <>
    /SVE <>
    /ENU (Use these settings to create Adobe PDF documents for quality printing on desktop printers and proofers.  Created PDF documents can be opened with Acrobat and Adobe Reader 5.0 and later.)
  >>
  /Namespace [
    (Adobe)
    (Common)
    (1.0)
  ]
  /OtherNamespaces [
    <<
      /AsReaderSpreads false
      /CropImagesToFrames true
      /ErrorControl /WarnAndContinue
      /FlattenerIgnoreSpreadOverrides false
      /IncludeGuidesGrids false
      /IncludeNonPrinting false
      /IncludeSlug false
      /Namespace [
        (Adobe)
        (InDesign)
        (4.0)
      ]
      /OmitPlacedBitmaps false
      /OmitPlacedEPS false
      /OmitPlacedPDF false
      /SimulateOverprint /Legacy
    >>
    <<
      /AddBleedMarks false
      /AddColorBars false
      /AddCropMarks false
      /AddPageInfo false
      /AddRegMarks false
      /ConvertColors /NoConversion
      /DestinationProfileName ()
      /DestinationProfileSelector /NA
      /Downsample16BitImages true
      /FlattenerPreset <<
        /PresetSelector /MediumResolution
      >>
      /FormElements false
      /GenerateStructure true
      /IncludeBookmarks false
      /IncludeHyperlinks false
      /IncludeInteractive false
      /IncludeLayers false
      /IncludeProfiles true
      /MultimediaHandling /UseObjectSettings
      /Namespace [
        (Adobe)
        (CreativeSuite)
        (2.0)
      ]
      /PDFXOutputIntentProfileSelector /NA
      /PreserveEditing true
      /UntaggedCMYKHandling /LeaveUntagged
      /UntaggedRGBHandling /LeaveUntagged
      /UseDocumentBleed false
    >>
  ]
>> setdistillerparams
<<
  /HWResolution [2400 2400]
  /PageSize [612.000 792.000]
>> setpagedevice


