DANGERS OF SECONDHAND SMOKE TO CHILDREN (SOURCES OF INFORMATION)

• “The home remains the most serious venue for secondhand smoke exposure.” Ch. 10, p. 350. http://surgeongeneral.gov/library/secondhandsmoke/report/chapter10.pdf
• “… the home tends to be a greater source of secondhand smoke exposure than the workplace.”  Ch. 5, p. 170. 


                                http://surgeongeneral.gov/library/secondhandsmoke/report/chapter5.pdf
• U.S. Surgeon General’s June 2006 report lists the health effects of ETS on sudden infant death syndrome, preterm delivery, low birth weight, and childhood cancer risks.  Ch. 5, pp. 242-243.  

• U.S. Surgeon General’s June 2006 report also lists the reasons to have smokefree homes: to protect children from ETS, protect pregnant women, protect nonsmoking adults in the home, especially those with health conditions, to set a good example for children, etc.  Ch. 10, p. 616.  

• The U.S. Surgeon General website:  Fact Sheet #4 lists the most recent data on how ETS affects children (updated on June 27, 2006; excellent resource; see last page of this document for copy). http://www.surgeongeneral.gov/library/secondhandsmoke/factsheets/factsheet4.html
More recent studies (year 2006) show the harmful effects of ETS on children.  Examples are:  

• Pediatrics Journal, Volume 117, Number 5, May 2006 – Environmental Tobacco Smoke Exposure: Prevalence and Mechanisms of Causation of Infections in Children.  The report concluded that ETS plays a role in causing infections in children.  http://pediatrics.aappublications.org/cgi/content/abstract/117/5/1745
• American Journal of Respiratory and Critical Care Medicine, June 2006. Study by Medical University in Vienna, Austria, studied more than 20,000 children, and concluded that “exposure to cigarette smoke before and after birth impairs their lung function and that parental smoking remains a serious public health issue.” http://ajrccm.atsjournals.org/cgi/content/short/173/11/1255
• American Journal of Respiratory and Critical Care Medicine, August 2006.  Study by UC Davis shows how ETS damages babies’ lungs.  This study was done with rhesus macaque monkeys.  http://www.news.ucdavis.edu/search/printable_news.lasso?id=7836&table=news
• Clinical Infectious Diseases, Vo. 42, April 1, 2006.  This Ben Gurion University study showed that children who live with smokers carry Streptococcus pneumoniae more often than children in smokefree homes.  http://www.journals.uchicago.edu/CID/journal/issues/v42n7/37523/37523.web.pdf#search=%22streptococcus%20smoking%22
Prior to the most recent Surgeon General’s report, other recognized health authorities have documented the hazards of secondhand smoke effects on children:    

• 1986 U.S. Surgeon General’s report that cites the EPA findings. “The children of parents who smoke, compared with the children of nonsmoking parents, have an increased frequency of respiratory infections, increased respiratory symptoms, and slightly smaller rates of increase in lung function as the lung matures.” Cited in the 2006 U.S. Surgeon General’s Report, Ch. 10, p. 571.  

• July 1997 study published in Archives of Pediatrics and Adolescent Medicine shows that parental smoking kills at least 6,200 children per year, and causes 5.4 million serious ailments such as ear infection and asthma. http://archpedi.ama-assn.org/cgi/content/abstract/151/7/648
• The California Dept. of Health Services 2001 report states that, “recent data also suggest that smokefree homes are associated with lower smoking initiation rates in adolescents, even in homes where parents smoke."  Gilpin, E.A.; Emery, S.L.; Farkas, A.J.; Distefan, J.M.; White, M.M.; Pierce, J.P., "The California Tobacco Control Program: a decade of progress, results from the California Tobacco Survey, 1990-1999 - final report," Sacramento: California Department of Health Services, Tobacco Control Section (TCS) La Jolla: University of California, San Diego, December 26, 2001, footnote 9. http://www.no-smoke.org/document.php?id=262
• Ontario Medical Association’s 2004 Position Paper, Exposure to second-hand smoke: Are we  protecting our kids?  “The OMA recommends that caregivers should not be permitted to smoke in vehicles while transporting children, and that the provincial government takes steps to ensure the protection of children from SHS while traveling in vehicles through legislation banning the use of tobacco inside vehicles used to transport children.”  (page 6) 

Since the harmful effects of ETS are so well documented by health authorities, courts have taken judicial notice of it, especially in child custody matters.  Giving judicial notice means that the court no longer considers it a question of fact; the hazards of ETS to children are deemed to be an undisputed fact.   

 In many of these cases, the courts rely on the veracity of the source of the information, which is usually a governmental public health organization.  In fact, the U.S. Supreme Court has held that: 

"the views of public health authorities, such as the U.S. Public Health Service, CDC, and the National Institutes of Health, are of special weight and authority.” See Bragdon v. Abbott, 524 U.S. 624, 650, 118 S.Ct. 2196, 2211 (1998)(emphasis added).   

Several examples of child custody cases that granted judicial notice on ETS are found in a British Medical Journal research paper entitled Lawsuits and Secondhand Smoke, by Edward L. Sweda, Jr., Senior Attorney, Tobacco Control Resource Center, Northeastern University School of Law, Boston, MA.  http://tc.bmjjournals.com/cgi/content/full/13/suppl_1/i61.

Two examples are: 

 In Re. Julie Anne, A Minor Child, 121 Ohio Misc. 2d 20 (Ohio Court of Common Pleas 2002), the court wrote a thorough analysis on why it granted judicial notice relating to facts that ETS effects are harmful, dating back to the World Health Organization, from 1989.  It concluded that, "The overwhelming authoritative scientific evidence leads to the inescapable conclusion that a family court that fails to issue court orders restraining people from smoking in the presence of children under its jurisdiction is failing the children whom the law has entrusted to its care." The court granted a  restraining order that the parents not allow any person, including themselves, to smoke tobacco in the presence of their child. http://216.239.51.104/search?q=cache:KpLG7XusSpoJ:www.sconet.state.oh.us/rod/documents/98/2002/2002-ohio-4489.doc+%22judicial+notice%22+ets+harm&hl=en
In re. Guardianship of a Minor Child, Probate and Family Court Dept., No. 01P1072 (Hampden (MA) Division, 2003), the paternal grandparents of a seven-year-old child were appointed as the child’s guardians. The court granted the maternal grandmother’s request to remove the paternal grandparents as guardians, and appoint her instead, on the grounds that the child "is constantly exposed to dangers of secondhand smoke" while in the guardians’ home.The court took "judicial notice of current research that shows second-hand smoke or environmental tobacco smoke (ETS) can cause respiratory problems, including asthma and reactive airway disease, in children" and made a finding that exposing this child "to a smoking environment is contrary to his best interest".  

ETS EXPOSURE AS A FACTOR IN NEW JERSEY CHILD CUSTODY  

New Jersey Family Courts are required to review a checklist when determining child custody and visitation matters, to determine what is “in the best interest of the child”.  One category on that checklist concerns the health and welfare of the child.   New Jersey courts have decided that whether a parent or grandparent smokes is a factor in determining child custody and visitation.    

 Two precedent-setting cases were decided by New Jersey courts, and relied upon by courts in other states. In 1994, the judge in Unger v. Unger modified a consent order and required that smoking be stopped in the home or vehicle when the children were present, and that no one smoke in the home or vehicle at least 10 hours before the children were present.  Unger v. Unger, 644 A.2d 691, 9.4 TPLR 2.145, 63 U.S.L.W. 2132 (Sup. Ct. Ch. Div. 1994), NJ Super. Ct., Burlington Cty., Chancery Division, No. FM-03-103-93, (1994). 

 In 2003, the judge in Montufar v. Montufar ordered the mother to keep the child free of all secondhand smoke in the mother’s home, car and the grandparent’s home.   Montufar v. Montufar, No. FM-04-02187-89 (Camden Cty. (NJ) Ct. 1993).   

 New Jersey State Statute N.J.S.A. 9:2-4 on child custody refers to the checklist for determining custody and visitation.  See Notes of Decisions #8.5 “Health and Safety”, which states that a court may consider the effects of environmental tobacco smoke in custody determinations, citing the Unger v. Unger.  

