STATE AND LOCAL TOBACCO PREVENTION OPTIONS
[In Addition to Tobacco Tax Increases, Program Funding & Smoke-Free Laws Passed]

Reducing tobacco use and its harms most effectively requires continued efforts by states and localities to pass strong smoke-free laws; increase the tax rates on all tobacco products; and adequately fund comprehensive tobacco prevention programs.  Those jurisdictions that cannot currently do more to secure these top priority measures (or have the resources to look beyond them) might want to consider working on one of the following options.  When done right, all of these proposals are legally sound; but the tobacco industry is likely to bring legal attacks against them, anyway (especially those limiting tobacco industry marketing).  Accordingly, legislative language to implement these options must be drafted carefully to avoid providing any toeholds for legal attacks, and the measure must be passed into law with a legislative record that establishes a strong evidentiary base, particularly for those that raise possible First Amendment issues.    
· Require Educational Warning Signs at Point of Purchase.  Require all retailers that sell tobacco products to post government-provided signs near the tobacco products and at the cash registers to warn consumers of tobacco use harms and provide cessation assistance information.  Signs may include graphics and can be provided to retailers for free or for a fee to cover costs.  But the signs must clearly be messages from the government (not from the retailer) to avoid First Amendment problems.  NY City’s retailer warning sign law is in effect, but a legal attack by the tobacco industry is pending.
· Stop Flavored Tobacco Product Sales.  The new FDA tobacco law prohibits cigarettes with any flavors other than tobacco or menthol (giving FDA the power to ban other flavored tobacco products or ban menthol cigarettes some time in the future).  By restricting the sale of all other tobacco products with kid-attracting flavors to only adult-only tobacconists (instead of banning them outright) states and localities can both reduce political opposition and completely avoid some serious legal issues.  Another strategy is to allow certain established flavors used by adults that are not especially appealing to youth (e.g., allow mint and wintergreen for smokeless because each account for well over ten percent of the current adult market).  New York City has a law that restricts flavored OTP sales to “tobacco bars” and allows some selected flavors to still be sold more broadly, and a U.S. District Court has upheld that NYC law against legal attacks by UST.

· No Sharply Discounted Sales of Any Tobacco Products.  The FDA tobacco law prohibits any completely free samples of any tobacco products (with a small, limited exception for certain free samples of smokeless tobacco).  But it still allows cigarettes and all OTPs to be distributed or sold at sharply discounted or below-market prices.  States and localities can stop  that by prohibiting all coupons and buy-two-get-one-free type offers, and, even more effectively, by requiring that no tobacco products be sold at below certain bargain-basement or below-market prices.  Many states already have minimum price laws for cigarettes; but they are too weak, with minimum prices that are way too low to do much good (and quite complicated to calculate, apply or enforce).  

· Reduce the Density of Tobacco-Selling Retail Outlets.  Require licenses for all tobacco-selling retailers.  Once all existing sellers have one, cap the total number of licenses at that number, and then reduce the number through attrition.  For example, only one brand-new licenses could be made available for every two existing licenses that are revoked, not renewed, or otherwise terminated.  In addition, no brand-new licenses (as opposed to renewals) should be issued to allow any tobacco product sales near any schools or playgrounds, on college campuses, or in other sensitive locations; and the scarce brand-new licenses should be issued, first, to applicants that are adult-only or in low-density locations.  To reduce the number of tobacco-selling outlets more quickly, tobacco product sales could be banned – either immediately or in five years –at all non-permanent locations, bars and restaurants, businesses that cater largely to kids, or other locations that prompt impulse buys or increase availability to youth.  While some jurisdictions have considered this new approach, it has not yet been done anywhere.  But Boston and San Francisco have prohibited tobacco product sales at facilities that have pharmacies.
 
· Reduce the Power of “Power Walls.”  These large, prominent displays of tobacco product packages at retail outlets prompt unplanned impulse purchases among current users trying to quit or cutback and otherwise promote initiation and overall tobacco use.  The power of these Power Walls can be reduced by requiring educational warning signs adjacent to the Power Walls or by requiring either that all tobacco products to be displayed so that their warning labels are completely visible or that they simply be stored out of sight until they are purchased by a consumer.  But even with such restrictions, retailers could still post tobacco product ads or images to replace the Power Walls, unless related ad restrictions are also in place.  The new FDA Final Rule’s requirement that all cigarette and smokeless tobacco ads at retail (and in many other locations) be black-text-on-white-background only would directly address this problem; but that provision has been ruled unconstitutional by a U.S. District Court.  FDA has appealed that ruling, however, and has authority to establish alternative ad restrictions if the appeal is unsuccessful.  
· Restrict Tobacco Product Ads at Retail Outlets or Near Schools.  States or localities with adequate legal resources to defend them against legal attacks might want to pass their own tobacco product advertising restrictions to complement the ad restrictions in the new FDA Final Rule (which apply only to cigarettes and smokeless ads) or to serve in place of those FDA restrictions that might be blocked by the courts.  Any such restrictions much be carefully drafted to minimize First Amendment concerns and must be supported by a strong legislative record that shows that the provisions will work effectively to prevent and reduce tobacco use and its harms and will not unnecessarily or excessively restrict the right of businesses to communicate truthful, non-misleading product information to their legal customers.  Some options include: 

· Require all indoor and outdoor ads at retail outlets to be black text on white background – with minor modifications to satisfy the concerns of the Court ruling that struck down the similar FDA restriction.
· Limit the size, number or total area of tobacco product ads inside and/or outside of retail outlets. 
· Restrict tobacco product advertising near schools or playgrounds.  Any such state or local law would have to be carefully structured to avoid the potential legal problems that prompted FDA to suspend implementation of a provision in the Final Rule that would have banned all cigarette and smokeless ads within 1,000 feet of schools or playgrounds. 

· New Laws to Overlap and Extend New FDA Restrictions.  State and local laws that overlap with FDA marketing restrictions are not preempted and enable state and local governments to enforce and collect their own penalties.  Moreover, almost all of the new FDA restrictions apply only to cigarettes, RYO and smokeless; so parallel state/ local laws could also reach cigars and other tobacco products, as well.  Some key ways to overlap and expand FDA:  
· No free samples at all (FDA allows some restricted free sampling of smokeless)

· No vending machine or self-service sales of any tobacco products.  
· Set minimum pack sizes for all OTP.  [FDA blocks only cigarette packs of less than 20.]
Model legislative text is available for all of the above options.

Contact Eric Lindblom at elindblom@tobaccofreekids.org 

How to Raise Revenues to Administer and Enforce These New Restrictions and Requirements

Raising tobacco product tax rates is best, but not always possible.  Other options include:
· Increase retailer licensing fees and dedicate all or part of the revenues to enforcement of tobacco laws.
· Increase the penalty amounts for violations of all tobacco control and tobacco tax laws and direct half of all penalties obtained by the government to support continued enforcement of those laws.

· Require manufactures to pay an annual permit fee for each brand or sub-brand they want to sell in the jurisdiction, with all the revenues used for administration and enforcement of tobacco product laws.
· Provide by statute that enforcing agencies may recover all investigation costs, court costs and attorneys fees from violators found to be guilty.

� States or localities could also restrict the sale of menthol cigarettes to adult-only tobacconists.





� The SF law has been challenged for violating the equal protection clause because it applies to some businesses with pharmacies but not others.





